THE HAGUE CONVENTION ON THE SERVICE ABROAD OF JUDICIAL AND
EXTRAJUDICIAL DOCUMENTSIN CIVIL OR COMMERCIAL MATTERS

l. INTRODUCTION

The The Hague Convention on the Service Abroadidicial and Extrajudicial Documents in
Civil or Commercial Matters ("the Convention") Haeen adopted on 15 November 1965 and
replaces among its member states Arts. 1 to 7 tbf the The Hague Conventions on Civil
Procedure of 17 July 1905 and 1 March 1954. Mosbjagean countries as well as some Afri-
can, American and Asian states are members. Theedton counts more than 30 member

states.

The purpose of this contribution is to give a gahsummary of the Convention's most im-
portant provisions and their practical implicatioAsbeit trying to keep a broad and interna-
tional approach, the position taken by Switzerlauiitibe pointed out in some instances, since
the author of this paper is Swiss.

. AIM AND GOALSOF THE CONVENTION

The aim of the Convention was to create a systan th

- allows prompt service avoiding the time consuminmjanatic channels;

- secures effective service on the parties;

- facilitates the proof of service by introductionaartain form standards without fur-
ther requirements of legalisation, and

- provides for possibilities of service by privatesmns.

The goals of the Convention show that the memlagestvere looking for a compromise be-
tween (1) the legal traditions of common law juigsidn and the civil law jurisdiction and (2)

fictitious service and effective servicén order to avoid any conflict with long-standitegal

! Paul Volken, Die internationale Rechtshilfe iviGachen, Ziirich 1996, at 45.



traditions of fictitious service, the conventioroaed a general and uniform definition of
servicé.

1. GENERAL CONTENT AND APPLICABILITY

The Convention contains provisions on the servioegdure and the different ways of ser-
vice, the form for the request of service, the padaservice, the obligation of service and the
respective sanctions, the language, the grounds ffefusal of a request and, finally, costs.
Furthermore, there is a model form for the ordinaay of service annexed to the Convention

which forms an important part of it.

According to its Art. 1(1), the Convention shalpapin all cases, in civil or commercial mat-
ters, where there is occasion to transmit a judarigxtrajudicial document for service

abroad.

1. Geographical Application

The general clause of Art. 1 could give the wramgriession that the Convention's field of
application iserga omnes (including non-member states). In fact, the Coneent like others
in the field of civil procedure - does only apptyits member states. This means that it only
applies if the documents to be served in a menthé&r sriginate in another member state

irrespective of - for example - the nationalitytbé parties involved in a proceeding
2. Judicial and Extrajudicial Documents
The documents falling under the Convention ar&iatls of documents originating from a

court proceeding (judicial documents) and issuedrbgdministrative body acting in an offi-

cial function (extrajudicial documents)

Thomas Bischof, Die Zustellung im internationalRkechtsverkehr in Zivil- oder Handelssachen, Zirich
1997, at 243 et seq.

Volken, at 46 et seq.

4 See Bischof, at 246 et seq.; Volken, at 52.
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3. Civil or Commercial M atter

The Convention does not further elaborate on thenmneg of a "civil or commercial matter”
as one of the prerequisites for the applicabilitthe Convention. The term has been literally
transcribed from precedent Conventions on thisenaftine history of the Convention con-
tains strong indications that the issue whethevauchent relates to a civil or commercial
matter must be answered looking at the very naifitiee substantive claim involved and not
at the kind of procedure on a strictly formal basgill, there remain a lot of unanswered
guestions. For example, it was contentious if tbev@ntion was also applicable to docu-
ments from U.S. court proceedings in which claiorsplunitive damages were raised. Some
German authorities had refused service of theafisummons on public policy grounds since
they considered punitive damages as a criminalemathose decisions have been reversed
by higher German courts because at the time ofrsgavsummons the relevant issue is not
yet the enforcement of a judgement awarding pumitiemage’s

To clear up the issue what a civil or commerciattards, a special committee was formed in
1989. In its recommendation, the committee helttti@terms should not be interpreted ac-
cording to the law of the requested state, accgrttirthe law of the requesting state or a
combination thereof. The term "civil or commeraizdtter" should, therefore, be interpreted

autonomousl{

In the "grey" zone between civil and public law,extensive interpretation should be adopted
and lead to the inclusion of matters based on, leagkruptcy law, guardianship and inheri-
tance matters, as civil and commercial matters.l@axelated claims are considered as mat-
ters of public law. Furthermore, the recommendasiates that member states are not im-
peded from entering into bilateral agreements fyaive Convention also in public law mat-
ters.

Volken, at 53 et seq.
Volken, at 55/56.
Volken, at 54 et seq.
Volken, at 55.

0 N o o



V. VARIOUSWAYSOF SERVICE AND THEIR MODALITIES

The Convention provides for an ordinary and sigralhtive ways of service. Four of the six
alternative ways of service can be opposed to doogpto Art. 21(2)(a) of the Convention,

i.e., the use of the methods of transmission pumtsigaArts. 8 and 10 of the Convention.
1. Ordinary Way of Service

The ordinary way of service according to the Comieenis via a Central Authority that each
state must designateAccording to Art. 18 of the Convention, a stateyndesignate other
authorities in addition to the Central Authoritydeshall determine the extent of their compe-

tence. Federal states may designate several CAnitadrities.

The Central Authority of the state addressed witlertake to receive requests for service
coming from the authority or judicial officer cormtpat under the law of the state in which the
documents originate and shall itself serve the nwnis or shall arrange to have it served by

an appropriate agenty
a) Authority or Judicial Officer in the Requesting State

It is important to note in this context that thguesting state determines who is an "authority
or judicial officer". Thus, the outgoing request §ervice does not necessarily have to be ini-
tiated by a governmental authority, such as thetegliere the action has been introduced,
but can also be forwarded by an judicial officempetent under the law of the state in which
the documents originate. For example, English goticand American lawyers representing a
claimant party in the proceeding qualify as "judi®@fficers” in their countries. A private per-
son who does not have the status of a "judiciateff cannot forward the request by the or-

dinary way of service to the Central Authotity

Art. 2 of the Convention; the Central AuthoritlyAuthorities for each member state are listedhn t
appendix to the Convention.

Art. 3 of the Convention; for the service procedin the requested state, see V. infra.

Bischof, at 261; The "Manuel pratique sur le fimrmement de la convention de La Haye du
15.11.1965 ...." (ISBN 90 6215 3399) contains dedainformation who can be an "authority or judicia
officer" in the requesting state.
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b) The Central Authority in the Requested State

In Switzerland, for example, the designated Cemtdhority is a judicial body in every Can-
ton, e.g. the Attorney General or the Court of Agpewhile the Federal Department of Jus-
tice will continue to forward requests to the cotepé Cantonal Central Authority. Germany
and Canada, for example, have chosen a similarepbn€Canada designated the Attorney
General of each state and the Department of EXtAffars and Germany appointed the
courts or ministry of justice in each state. In th&., the Central Authority is the Department
of Justice which will forward the requests to tlenpetent U.S. Marshall for the service of

proces¥’.

2. Alternative Ways of Service

Beside the ordinary way of service, there was ttdlneed for the well established alternative

ways of servicE, an overwiew of which is given on the next page.

a) Direct Consular Channel

A state shall be free to effect direct service @uments upon persons abroad through its
own diplomatic or consular agents according to 8rf the Convention, provided no com-
pulsion is applied. However, the state of destoratian oppose to such service within its ter-
ritory, unless the document is to be served upoat@nal of the state in which the documents
originaté®. Switzerland, Egypt, Germany, France, Japan, Lizceny, Norway, Portugal,
Seychelles, Slovakia and the Czech Republic hapessu to this direct service.

Switzerland has traditionally objected to all dire@ys of service by foreign authorities or
officials. The direct service of persons and ewsher undertaking of procedural acts on
Swiss territory for a foreign proceeding are coasd a violation of the Swiss sovereignty
and can even be sanctioned as a criminal act angai@Art. 271 of the Swiss Criminal

Code if there was intent to violate Swiss terrabsovereignty.

12
13

Bischof, at 260 et seq.; Volken, at 56 et seq.

Volken, p. 57, Adrian Lobsiger/Alexander R. MasklWeberblick zu den vier neuen Konventionen tber
die internationale Rechtshilfe, in: SJZ 92(1996) &7 184.

14 Bischof, at 271; Volken, at 58.
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It must be noted in this context that even if artopallows this alternative way of service,
the direct service by a consul in the foreign countust be permissible under the law of the
requesting state. Otherwise, there might be arichgarvice under the law of the state where
the proceeding takes pldéeFor example, American consuls may not serve &y pacording

to their domestic law.

b) Indirect Consular Channel

The Convention provides in Article 9 for the podgipto use the consular or diplomatic
channels established between the member statesatartl documents.

This means, for example, that a foreign consuhgitin Switzerland must forward a request
originating from his country to the designated Calmuthority in Switzerland, in Zurich, for
example, to the Court of Appeals for the CantoAwrich and in Geneva to the Office of the
General Prosecutor being the designated Centraloities®. It is also possible that the re-
quested state designates its own diplomatic amdiosular representatives in the requesting

state as "another authority"

C) Direct Postal Service

The third alternative way of service provided fothe Convention is the use of postal chan-
nels, provided that the state of destination da¢®hject’. Switzerland, Germany, Norway,
the Czech Republic and Slovakia, for example, udojected to the direct postal service for
the same reasons as mentioned atlofée only country Switzerland allows the direcstab

service with is Austria under a bilateral trefty

For sending documents to the U.S., it is worthrmgpthat U.S. courts distinguish between the

summons initiating a proceeding and other judid@uments. Since Art. 10(a) of the Con-

15 Bischof, at 271.
16 id.
1 Bischof, at 265.

18 See Bundesamt fur Polizeiwesen, Die internat®Radchtshilfe in Zivilsachen, Wegleitung Bern 1984

(amended 1996), Annex D; Bischof, at 265; Volkdrg&

See Art. 18 of the Convention.

For the special combination of postal serviceh®yconsul in the country of destination, see kag-
dring, Die "konsularische Zustellung durch die PastRIW 9 (1996), at 722 et seq.

21 See 2.a supra; Art. 10(a) of the Convention; Bi§cat 269; Volken, at 58.

22 Volken, at 56 et seq.
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vention uses the terminology "freedom to s@rdicial documents” (emphasis added), but
does not mention "service", some U.S. courts hale tthat this provision is not applicable to
summons initiating a proceeding, but only to ofneicial documents to be sent after the pro-

ceeding is on its wa¥’.

In Switzerland, direct postal service to a party ba considered a criminal act if the sending
party is willfully violating Swiss sovereignty. Thermal way of procedure is then that the
Swiss Department of Foreign Affairs will duly infarthe authorities of the originating state
that such service is not permissive under Swiss paovided the addressee complains with
the Swiss Department of Foreign Affdits

d) Direct Cooperation Between the Judicial Officers, Officials or Competent Per -

sons of Both States

Article 10(b) of the Convention provides that judlofficers and officials or any other com-
petent person in the state where the proceedirgs fallace can effect service of judicial

documents directly through judicial officers, offits etc. of the state of destinatfan

It depends upon the law of the state of destinatibich persons are permitted to finally ef-
fect service. In England, the solicitor is sucheaignated official who is permitted to effect
service under English law. The English governmiamtexample, has stated during the 1989
Conference that it prefers service to be effedtedugh solicitors than through the Central
Authority, although originally it had made a resaion to Arts. 10(b) and (c) of the Conven-

tion?®.

In practice, this means that a process server afgabby a U.S. court can transmit the docu-
ments to be served in England directly to an Ehgdicitor. On both sides, there must be

officials authorized under their respective lawsitalertake such aéfs

This cooperative system also works between Fraelgjum, Luxembourg and the Nether-
lands through the so-called "huissiers" (kind pfacess serverd) Egypt, Botswana, Ger-

23 Bischof, at 270.

24 See Wegleitung, at 12 et seq.

25 See 2.a supra; Art. 10(b) of the Convention; Bagcat 266.
26 Bischof, at 267/268.

2 Bischof, at 266.



many, Denmark, Finland, Israel, Japan, Norway, Bel{es, Sweden, Slovakia, the Czech
Republic, Turkey and Switzerland have made a resiervagainst this provision and Art.
10(c) of the Conventidn.

€) Direct Cooperation Between an I nterested Person and Officials of the State of
Destination

Finally, Article Art. 10(c) of the Convention prales that any other person interested in a
judicial proceeding in the originating state cafeetf service of judicial documents directly
through judicial officers, officials etc. of theas¢ of destination.

Besides courts, judges, clerks, marshalls andfhehis also includes the attorney of the
party on the requesting side in the originatingesta the party itself. For example, if the
Cantonal rules of civil procedure (in SwitzerladldGantons have their own rules of civil
procedure) would allow an attorney to effect sex\fwhich is not the case; normally the
courts or the administrative bodies administerstiivice procedure), he could address di-
rectly an U.S. attorney who will serve the docursemt the addressee. The Swiss party
would, however, not be allowed to contact the Malistirectly for the service of processit
depends upon the law of the state of destinatioiwbersons are permitted to finally effect
servicé®. Therefore it can be concluded that - dependintherjurisdiction - service between
the attorney of the party of the originating stael the attorney of the party in the state of

destination can be sufficient under Art. 10(c)le¢ Convention.
f) Direct Communication Between the Authorities

According to Art. 11 of the Convention, two or ma@@ntracting states can agree to permit
direct communication between their respective attibe through bilateral or multilateral
treatied®. Switzerland permits this direct communicationhadtl neighboring states (with the
exception of Liechtenstein) as well as Belgium, énnbourg, Poland, Slovakia, the Czech

Republic and Hungary.

28 Bischof, at 266.

29 Volken, at 60.

30 Wegleitung, at 6; Volken, at 59 et seq.
31 Bischof, at 268.

32 Bischof, at 267 et seq.

3 Bischof, at 265; Volken at 60.



For example, the courts in Switzerland can directijnmunicate with the designated courts

or ministries in Germany, Austria, Italy and Framte.

V. THE SERVICE PROCEDURE

The service procedure consists of two parts that babe distinguished: The request for ser-

vice and the actual service of the documents.

1 The Request for Service

The request for service originates from the autiani judicial officer competent under the
law of the state in which the documents origindtee request has to conform with the Eng-
lish or French model form annexed to the Conventiomust be emphasized in this context
that the use of the model form is only mandatontlie ordinary way of service and not for
the subsidiary ways (direct consular channel arettipostal servic&). For that reason, the
14" Session of the Hague Conference has issued a neeodation on additional information
accompanying documents to be served abroad thatdstvarn and briefly inform the served

party, especially when the service is not effetkedugh the channels of the Central Authori-
ties™,

The model form is divided in three pafts

- The first part of the request contains the acteqliest for service with the identity and
the address of the applicant and the address eét®iving authority/. Additionally,
the applicant has to chose from the various wayenfice and must fill out the list of

documents to be served.

- The second part contains the attestation/certdjcaherein the requested authority
certifies when, where, by which way of servicedyom and to whom the documents

3 Bischof, at 277.

% Bischof, at 276 et seq.; Volken at 60.

3% See Art. 7 of the Convention and the standandh fannexed to the Convention.
3 See Art. 5 of the Convention.
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have been served or, in case of failure of sertieereasons why they could not be

served.

- The third part of the request that will be delivcete the served party, shall inform him
about the requesting authority, the parties anch#tere and purpose of the foreign

proceeding.
2. The Documentsto Be Served

The documents to be served or a copy thereof bhahnexed to the request. There is no
need for originals. The request and the documénat Ise furnished in duplicat®

3. M ethods of Servicein the State of Destination

The procedural law of the requesting state prowdaish documents must be served, when
and where such service is to be made or when teriegs to respond start to run. On the
other hand, the procedural law of the requested ptavides whether, when, by whom and
how foreign judicial documents are served with legect within its territory”.

Pursuant to Art. 5 of the Convention, service islenaccording to the law of the requested
state, by a particular method requested by thaagl(unless such a method is incompatible
with the law of the requested state) or by delitergn addressee who accepts it voluntarily.
Those methods of service apply not only for therad/ way of service, but also to the alter-
native ways of service according to Arts. 10(a) @ydf the Convention according to the

logic and systematics of the Convention.
4. Formal and Material Defects

The Convention does not generally provide for #ual consequences of defective requests

for services.

38
39

Art. 3 of the Convention.
Volken, at 61 et seq.
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a) Formal Defects

If, for example, the request for ordinary servie@ot in conformity with the model form, the
Central Authority has the obligation to promptlyarm the applicant and specify its objec-
tions to the requet Generally, a rejection is not appropriate becafisermal defects since
the court where the action is pending must laterddeon the effects of such defective service

and whether such defects can be ctired
b) Substantive Defects

It is important to note that there is no room forextensive substantive examination of the
documents' contents by the Central Authority or atimer body involved in the service proce-
dure. The request and documents can only be exdmaimamarily?. The only substantive
guestion to be examined is the prerequisite ofia@i commercial matter. Traditionally,
common law countries are very generous in thepnéeation of this term. Therefore, every-
thing that is not a criminal matter is, as a gelheirla, considered to be a civil or commercial

matter. Problems and objections should be resaveedrding to Art. 4 of the Convention.

According to the Convention's text, a refusal @& taquest is only possible if the compliance
with the request would infringe upon a state's ssigaty or security, but not on public policy

groundé>.

For example, it is no valid reason to refuse to glynwith a request if a state under its inter-
nal law claims exclusive jurisdiction over the sdtjmatter or the internal law does not per-
mit such actions upon which the application is b&se

5. Notification After the Successful Service

After a defendant party has been successfully demith the document, the Central Authority

of the requested state or any authority which iy imave designated for that purpose shall

40 Art. 4 of the Convention; Bischof, 279 et seqolkén, 63.
4 See V. infra and Bischof, at 280.

42 Bischof, at 281.

43 Art. 13 of the Convention; Bischof, at 282; Valket 63.
a4 Volken, at 64.
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complete the certificate in the form of the mod®hexed to the Conventidh The certificate
shall state that the document has been servedhafidrsclude the method, the place and the
date of service at the person to whom the documastdelivered. If the document has not
been served, the certificate shall set out theoreawhich have prevented senft&he cer-
tificate shall then be forwarded directly to thekganf’. The use of postal service is permis-
sible®,

V. SANCTIONS

Arts. 15 and 16 of the Convention provide for seimd in the cases of non-compliance with
the Convention's provisions and violation of duecgss. Art. 15 of the Convention aims at
hindering the continuation of the ongoing couradministrative procedure, while Art. 16 of

the Convention is a service of process guarantee.

1. Art. 15 of the Convention

The scope of Art. 15 of the Convention is limitedsimmons and other documents initializ-
ing a civil procedure or equivalent papers. Thisvsion is only applicable if the defendant

has not entered an appearance. It prevents a @efeindm the entry of default consequences.

According to this provision, judgement shall notgneen until it is established that the docu-
ment was either effectively served by a methodgrilesd by the internal law of the requested
state or actually delivered to the defendargersonam or to his residence by another method
provided for by the Convention. Timemerus clausus of methods of service provided for by
the Convention must be observed under Art. 15@fdhnventioff. Additionally, service

must have been effected in sufficient time for Bedse. Usually, the necessary proof of ser-
vice is rendered by the attestation of service fogithe second part of the model fotnif
service is not effected by one of the ways provibgthe Convention, such defect may only

be cured by the defendant's appearance accordthg taw of the requesting stéte

4 Art. 6(1) of the Convention.
46 Art. 6(2) of the Convention.
4 Art. 6(4) of the Convention.
48 Bischof, at 288.
49 Bischof, at 295.

50
51

Art. 6 of the Convention.
Bischof, at 302 et seq.
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Formal defects of service as, for example, semitan unauthorized recipient will generally
be judged by the law of the requested Sta@nly if service was effected in a particular form

requested by the applicahtformal defects are judged by the laws of the estjng stat¥"

On the request of France, the second paragrapht.ot?\of the Convention was introduced
according to which a state can declare that a juege may be given without a certificate of

service or delivery if three conditions are met:

- the documents haven been transmitted by one ah#tkods provided for in the Con-
vention,

- a period of six months has elapsed since the ddtarsmission,

- no certificate has been received even though eeaisonable effort has been made to
obtain it from the requested state.

Many states, including Germany, Japan and the hh® made a declaration according to the
second paragraph of Art. 15 of the Convention. ddresequence is that the law of the re-
questing state will decide on the matter of praggewice”.

2. Art. 16 of the Convention

This article contains provisions for the case thatrit of summons or an equivalent document
had to be transmitted abroad for the purpose efceunder this Convention and a judge-
ment has been entered against a defendant whahappeared. According to Art. 16 of the
Convention, the judge shall relieve the defendeohfthe effects of the expiration of time for

appeal from the judgement if two conditions are:met

the defendant, without any fault on his part, ditl Imve knowledge of the document
in sufficient time to defend himself or of the judgent in sufficient time to appeal,

and

- the defendant has disclosegrama facie defense to the action on the merits.

52 Art. 5(1)(a) of the Convention generally refevshe procedural law of the requested state.

>3 Art. 5(1)(b) of the Convention.
> Bischof, at 304 et seq.
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A defendant can avail himself of this provision eveservice was made in conformity with
the Convention, as long as he can prove that hiel ca get knowledge of the document

without any fault on his part and that, therefdre could not defend hims#&if

This sanction does not apply if the address optirson to be served was not kndlvirur-
thermore, the application must be filed within @able time after the defendant had knowl-
edge of the judgement. Member states can providarf@xpiration period for the application
that cannot be shorter than one y&dn the U.S., for example, a void judgement maulden
the Federal Rules of Civil Procedure can alwayshadlenged.

VI. TAXESAND COSTS

The Convention distinguishes the ordinary and peziic taxes or costs for the service of
judicial documents. Ordinary cost are not to bel maireimbursed. If during the service pro-
cedure specific costs incur occasioned by the eynpdait of a judicial officer etc. or the use
of a particular method of service, the applicanstiear ther.

VII. ISSUESOFTIME

Although there are no general rules on how longstrgice may take, there is some empirical
data available for the ordinary way of serviceCkntral Europe, it will take approximately

1 to 3 months from the transmission of the regtagstervice to the actual service of the
documents. In African, Asian, South or Central Aicen countries, the service procedure
may take at least 6 months.

% Bischof, at 299.

% Bischof, at 309.

> Art. 1 par. 2 of the Convention.
%8 Art. 16 par. 3 of the Convention.
%9 Art. 12 of the Convention.
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VIIl. COURT DECISIONS

Finally, two court decisions relating to the Contien's field of application are summarized

that can illustrate the problems involved with gopervice.

1.  Dadotav. Hosogai®

A Japanese citizen was involved in a car accigteAtizona by which his co-driver, also a
Japanese citizen, was killed. Back in Japan, tle ofithe victim sued the driver for damages
in a court in Arizona. After several attempts toseehim with a summons, she decided to hire
a Japanese lawyer to hand over the summons. Theesplawyer confirmed this act by an
affidavit. The defendant claimed that the servies woid based on the Convention. Claimant
based her argument on the fact that the civil ptoceof Arizona allowed for personal ser-
vice. The appellate Court of Arizona did not folltlws approach. Based on Art. 5 of the Con-
stitution, it held that the Convention prevaileceothe internal rules of civil procedure. The
court noted that the Convention also provided &nspnal service. Because Japan had made a

reservation to Art. 10(c) of the Convention, peedmervice was, however, not permitted.

2. Schlunk v. Volkswagenwerk Aktiengesellschaft®

The parents of claimant Schlunk had been killedndua car accident in the U.S. driving a
Volkswagen. Schlunk sued Volkswagen AG (Germanybhengrounds of product liability
etc., but served its subsidiary Volkswagen of Areetnc. with the summons. Volkswagen
argued that such service was not permissible barséide Convention. The U.S. Supreme
Court held that the substituted service of the efrtstummons to Volkswagen America was
valid. It confirmed the ruling in Dadota v. Hosoggaits principle by stating that the Conven-
tion generally prevails over internal rules of tiocedure. However, it held that the Con-
vention was not applicable in this case becausenat law provided for substituted service.
The Supreme Court noted that the Convention digprexcribe service abroad if there was a
possibility of service within the jurisdiction. Fhy, the Supreme Court explained that the
Convention's provisions to protect the defendamtrin 15 were only applicable to the case of

the "remise au parquet” ( according to the remispaaquet system in the Latin countries, the

60 Kadota v. Hosogai, 608 P.2d68 (Ariz.App. 1988% author did not have an original version of this

decision which is reported by Lobsiger/Markus, 9.1
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documents for service abroad were only handedtovidie general prosecutor, who was only
sending a note to the addressee that proper sevaseffected internalf§). The extended
jurisdiction over the foreign company by servirgfitllly controlled subsidiary was based on
the doctrine of piercing the corporate veil. Thgp@me Court assumed that based on the con-
trolling position of the parent company, its Amamncsubsidiary was an actual representative
for the purpose of service of process.

This interpretation is very problematic as it does consider one of the main goals of the
Convention - to secure effective service on theigsmrlf the Convention, contrary to what is
stated in Art. 1(1), does not apply in all caseseice abroad, there will always be the un-

certainty of fictitious and substituted servicetthats due process at jeopatty

IX. CONCLUSION AND RECOMMENDATION

The Convention has established various very efftonays of service of process if the defen-
dant party is domiciled in a foreign state. Themsknt's lawyer is well advised not to look
only at his internal rules of service of processuech case, but also at the Convention, to
make sure that a possible default judgement canfeced against the defendant domiciled
in a foreign member state. Even though it mighétséme time to figure out which ways of
service are valid and fast in the defendant's stateworthwhile. The general view that ser-
vice of process may take three to six months, rtiqudar if the defendant is from a state,
such as Switzerland, which has opposed to Art.fxBeoConvention, is correct. However, a
client's interest is likely better served if thadéhy procedure through the ordinary way of
service is followed and he, therefore, has an epfilsle judgement in hand. On the other
hand, there are countries between which servicdearery fast, for example, between the
U.S. and Englarf§, if the claimant's attorney in the U.S. figures that he can serve process

through an English solicitor.

In case of uncertainty, it is recommended to cdredab a lawyer in the country of the domi-

cile of the defendant to make sure whether a pdatiovay and method of service is available

61 See Lobsiger/Markus, at 190; the author did mwehthe original version of this decision, i.e.8 RICt.
2104.

62 Bischof, at 206.

63 Lobsiger, at 191.

64 See supra IV. 2.d.
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and/or permissible. There is nothing worse foraanehnt's attorney and his client than to have
a judgement in hand which cannot be enforced atldnacile of the defendant.
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